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The Correlation between Maslaha and the Objectives
of the Legislator with the Law and the Formal Provisions of the Shari'a
Abul Qasim A lidooszl
Abbas Ali Mishkani Sabzevari2
Abstract
"The incompatibility and conflict between the masalih (benefits) and maqasid (objectives) of
the legislator with some of the legal rulings and jurisprudential teachings" is one of the
criticisms directed to the position that the rulings follow masalih and mafsadah (harmful
consequences). The question is how this incompatibility and conflict can be resolved. What
should be done in such cases? Should the law and Shari‘ah take precedence, or should
maslahah and the objectives of the legislator be prioritized? What criteria should be used to
determine preference and precedence in such cases? Three hypotheses are proposed: the
hypothesis of negating the issue, the hypothesis of denying rulings contrary to the objectives
and masalih, and finally, the hypothesis of doubt and suspension. This research, employing
an analytical-jurisprudential approach and utilizing a library study method, critiques these
three hypotheses and seeks to clarify and resolve the above-mentioned issue. Based on the
preferred view, rulings that contradict the objectives and goals of the legislator, or are
considered as legal tricks or formal judgments, are not necessarily against the objectives of
the legislator. Rather, they often align with achieving another goal of the legislator. These are
not tricks, but strategies and solutions for presenting alternatives; although, some formal
rulings may be deemed necessary to preserve the sanctity of the law. These rulings do not
contradict "Figh al-Masalih" but rather indicate maslahah on a different level and a broader
perspective. Even in cases of disruption, the competent Islamic ruler or the ruling institution
may act according to the new maslahah. This view aligns with the opinions of most jurists
and is a central tenet in the jurisprudence and practical approach to legal deduction.

Keywords: Figh, Formal Rulings, Legal Tricks, Maslahah, Maqasid al-Shari‘ah, Law.
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and Full Professor at the Research Institute for Culture and Islamic Thought.
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